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Case No. 07SV-222

DECISION AND ORDER AFFIRMING
THE DECISION  OF THE CASS COUNTY

BOARD OF EQUALIZATION 
(Stipulation)

The above-captioned case was called for a hearing on the merits of an appeal by 

NEBCO, Inc. ("the Taxpayer") to the Tax Equalization and Review Commission ("the

Commission").  The hearing was held in the Commission's Hearing Room on the sixth floor of

the Nebraska State Office Building in the City of Lincoln, Lancaster County, Nebraska, on

October 15, 2008, pursuant to an Order for Hearing and Notice of Hearing issued July 11, 2008. 

Commissioners Wickersham, Warnes, and Salmon were present.  Commissioner Wickersham

presided at the hearing.  Commissioner Hotz was excused.  The appeal was heard by a panel of

three commissioners pursuant to 442 Neb. Admin. Code, ch. 4, §11 (10/07).

 Shannon L. Doering appeared as legal counsel for the Taxpayer.  The requirement that

an officer, director, or full-time employee of the Taxpayer be present was waived.

Nathan Cox, County Attorney for Cass County, Nebraska, was present as legal counsel

for the Cass County Board of Equalization (“the County Board”).  

The Commission took statutory notice, received exhibits and heard testimony. 

The Commission is required by Neb. Rev. Stat. §77-5018 (Cum. Supp. 2006) to state its

final decision and order concerning an appeal, with findings of fact and conclusions of law, on
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the record or in writing.  The final decision and order of the Commission in this case is as

follows.

II.
FINDINGS OF FACT

The Commission finds and determines that:

1. The Taxpayer has a sufficient interest in the outcome of the above captioned appeal to

maintain the appeal.

2. The parcel of real property to which this appeal pertains is described as 15-12-10 SE¼

TL 23 (N½) and Pt D B161 P661 S½SE¼ (51.46) in Cass County, Nebraska, ("the

subject property").

3. The County Assessor made a determination that the subject property should be

disqualified for use of special valuation.

4. The Taxpayer protested that determination.

5. The County Board affirmed the determination of the County Assessor.

6.  An appeal of the County Board's decision was filed with the Commission.

7. The County Board was served with a Notice in Lieu of Summons and duly answered

that Notice.

8. An Amended Order for Hearing and Notice of Hearing issued on July 11, 2008, set a

hearing of the appeal for October 15, 2008, at 3:00 p.m. CDST.

9. An Affidavit of Service which appears in the records of the Commission establishes that

a copy of the Order for Hearing and Notice of Hearing was served on all parties.
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10. The above captioned appeal was consolidated for purposes of hearing by agreement of

the parties with an appeal by NEBCO, INC from a decision of the Cass County Board of

Equalization in Case No. 07SV-221, and an appeal by Abel Construction Co. from a

decision of the Cass County Board of Equalization in Case No. 07SV-220.

11. The parties have stipulated that the subject property is agricultural land and horticultural

land qualified for special valuation for the tax year 2007.

III.
APPLICABLE  LAW

1. Subject matter jurisdiction of the Commission in this appeal is over issues raised during

the county board of equalization proceedings.  Arcadian Fertilizer, L.P. v. Sarpy County

Bd. of Equalization, 7 Neb.App. 655, 584 N.W.2d 353 (1998).

2. The Legislature may provide that agricultural land and horticultural land, as defined by

the Legislature, shall constitute a separate and distinct class of property for purposes of

taxation and may provide for a different method of taxing agricultural land and

horticultural land which results in values that are not uniform and proportionate with all

other real property and franchises but which results in values that are uniform and

proportionate upon all property within the class of agricultural land and horticultural

land.  Neb. Const. art. VIII, §1 (4).

3. For purposes of sections 77-1359 to 77-1363:

(1) Agricultural land and horticultural land means a parcel of land which is primarily

used for agricultural or horticultural purposes, including wasteland lying in or adjacent

to and in common ownership or management with other agricultural land and
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horticultural land. Agricultural land and horticultural land does not include any land

directly associated with any building or enclosed structure;

(2) Agricultural or horticultural purposes means used for the commercial production of

any plant or animal product in a raw or unprocessed state that is derived from the

science and art of agriculture, aquaculture, or horticulture. Agricultural or horticultural

purposes includes the following uses of land:

(a) Land retained or protected for future agricultural or horticultural purposes under a

conservation easement as provided in the Conservation and Preservation Easements Act

except when the parcel or a portion thereof is being used for purposes other than

agricultural or horticultural purposes; and

(b) Land enrolled in a federal or state program in which payments are received for

removing such land from agricultural or horticultural production;

(3) Farm home site means not more than one acre of land contiguous to a farm site

which includes an inhabitable residence and improvements used for residential

purposes, and such improvements include utility connections, water and sewer systems,

and improved access to a public road; and

(4) Farm site means the portion of land contiguous to land actively devoted to

agriculture which includes improvements that are agricultural or horticultural in nature,

including any uninhabitable or unimproved farm home site.  Neb. Rev. Stat. §77-1359

(Cum. Supp. 2006).

4. The Legislature may enact laws to provide that the value of land actively devoted to

agricultural or horticultural use shall for property tax purposes be that value which such



-5-

land has for agricultural or horticultural use without regard to any value which such land

might have for other purposes or uses.  Neb. Const. art. VIII, §1 (5).

5. Agricultural or horticultural land which has an actual value as defined in section 77-112

reflecting purposes or uses other than agricultural or horticultural purposes or uses shall

be assessed as provided in subsection (3) of section 77-201 if the land meets the

qualifications of this subsection and an application for such special valuation is filed

and approved pursuant to section 77-1345. In order for the land to qualify for special

valuation all of the following criteria shall be met: (a) The land is located outside the

corporate boundaries of any sanitary and improvement district, city, or village except as

provided in subsection (2) of this section; and (b) the land is agricultural or horticultural

land.  Neb. Rev. Stat. §77-1344 (1) (Supp. 2007).

6. The eligibility of land for the special valuation provisions is be to determined each year

as of January 1, but if the land so qualified becomes disqualified on or before December

31 of that year, it shall be valued at its recapture value.  Neb. Rev. Stat. §77-1344 (3).

7. Parcel means a contiguous tract of land determined by its boundaries, under the same

ownership, and in the same tax district and section.  Parcel also means an improvement

on leased land. If all or several lots in the same block are owned by the same person and

are contained in the same tax district, they may be included in one parcel.  Neb. Rev.

Stat. §77-132 (Cum. Supp. 2006).

8. At any time, the county assessor may determine that land no longer qualifies for special

valuation pursuant to sections 77-1344 and 77-1347.  Neb. Rev. Stat. §77-1347.01

(Supp. 2007).
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9. If land is deemed disqualified, the county assessor shall send a written notice of the

determination to the applicant or owner within fifteen days after his or her

determination, including the reason for the disqualification.  §Neb. Rev. Stat. §77-

1347.01 (Supp. 2007).

10. A protest of the county assessor's determination may be filed with the county board of

equalization within thirty days after the mailing of the notice.  Neb. Rev. Stat.  §77-

1347.01 (Supp. 2007).

11. The county board of equalization shall decide the protest within thirty days after the

filing of the protest. The county clerk shall, within seven days after the county board of

equalization's final decision, mail to the protester written notification of the board's

decision.  Neb. Rev. Stat. §77-1347.01 (Supp. 2007).

12. The decision of the county board of equalization may be appealed to the Tax

Equalization and Review Commission in accordance with section 77-5013 within thirty

days after the date of the decision.  Neb. Rev. Stat. §77-1347.01 (Supp. 2007).

13. The Statutes governing the Commission create a presumption that the County Board has

faithfully performed its official duties and has acted upon sufficient competent evidence

to justify its actions.  City of York v. York Cty. Bd of Equal., 266 Neb. 297, 664 N.W.2d

445 (2003).

14. The presumption remains until there is competent evidence to the contrary presented. 

Id.

15. Competent evidence means evidence which tends to establish the fact in issue.  In re

Application of Jantzen, 245 Neb. 81, 511 N.W.2d 504 (1994). 
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16. Competent evidence means evidence which tends to establish the fact in issue.  In re

Application of Jantzen, 245 Neb. 81, 511 N.W.2d 504 (1994).

17. The Taxpayer has a burden to adduce evidence that the decision, action, order, or

determination appealed from was unreasonable or arbitrary as prescribed by statute. 

City of York v. York County Bd. of Equalization,  266 Neb. 297, 664 N.W.2d 445 (2003)

18. The Commission may not grant relief unless it is shown that the action of the County

Board was unreasonable or arbitrary.  Neb. Rev. Stat. §77-5016 (8) (Cum. Supp. 2006),

19. Proof that the action of the County Board was unreasonable or arbitrary must be made

by clear and convincing evidence.  See, e.g. Omaha Country Club v. Douglas Cty. Bd.

of Equal., 11 Neb.App. 171, 645 N.W.2d 821 (2002).

20. "Clear and convincing evidence means and is that amount of evidence which produces

in the trier of fact a firm belief or conviction about the existence of a fact to be proved." 

Castellano v. Bitkower, 216 Neb. 806, 812, 346 N.W.2d 249, 253 (1984).

21. A decision is "arbitrary" when it is made in disregard of the facts and circumstances and

without some basis which could lead a reasonable person to the same conclusion. 

Phelps Cty. Bd. of Equal. v. Graf, 258 Neb 810, 606 N.W.2d 736 (2000).

22. A decision is unreasonable only if the evidence presented leaves no room for differences

of opinion among reasonable minds.  Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb 390,

603 N.W.2d 447 (1999).

23. “Ordinarily, a stipulation entered by the parties to a proceeding or by their attorneys

within the scope of authority for representation of the parties, establishes the fact or
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facts stipulated and binds the parties.”  Ehlers v. Perry, 242 Neb. 208, 218, 494 N.W.2d

325, 333 (1993) (Citations omitted). 

IV.
ANALYSIS

The stipulation of the parties disposes of all issues before the Commission and an order

should be entered in accordance with the stipulation.

V.
CONCLUSIONS OF LAW

1. The Commission has subject matter jurisdiction in this appeal.

2. The Commission has jurisdiction over the parties to this appeal.

3. The stipulation of the parties is sufficient, clear and convincing evidence that the

decision of the County Board is unreasonable or arbitrary and the decision of the County

Board should be vacated and reversed.

VI.
ORDER

IT IS ORDERED THAT:

1. The subject property is agricultural and horticultural land qualified for special valuation.

2. The decision of the County Board affirming the decision of the County Assessor to

disqualify the subject property for special valuation for tax year 2007, is reversed.
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3. This decision, if no appeal is timely filed, shall be certified to the Cass County

Treasurer, and the Cass County Assessor, pursuant to Neb. Rev. Stat. §77-5018 (Cum.

Supp. 2006).

4. Any request for relief, by any party, which is not specifically provided for by this order

is denied.

5. Each party is to bear its own costs in this proceeding.

6. This decision shall only be applicable to tax year 2007.

7. This order is effective for purposes of appeal on October 21, 2008.

Signed and Sealed.  October 21, 2008.

___________________________________
Wm. R. Wickersham, Commissioner

___________________________________
William C. Warnes, Commissioner

___________________________________
Nancy J. Salmon, Commissioner

SEAL

APPEALS FROM DECISIONS OF THE COMMISSION MUST SATISFY THE
REQUIREMENTS OF NEB. REV. STAT. §77-5019 (CUM. SUPP. 2006), OTHER
PROVISIONS OF NEBRASKA STATUTES, AND COURT RULES.


